Warren, Jared. 2026. “The Background, Failure, and Aftermath of Nozick's Attempt to
Justify the State.” Journal of Libertarian Studies 30 (1): 103-33.
https://doi.org/10.35297/001¢.161190.

ARTICLES

The Background, Failure, and Aftermath of Nozick's Attempt to Justify
the State

Jared Warren, BS, BA, PhD'®#°
1 Philosophy, Stanford University
Keywords: anarchy, libertarianism, natural rights, Nozick, risk, the state

https: i.org/10.35297/001c.161190

Journal of Libertarian Studies
Vol. 30, Issue 1, 2026

Perhaps the most fundamental question in political philosophy is whether any
state is justified. The most impressive modern attempt to justify the state is in
part 1 of Robert Nozick’s Anarchy, State, and Utopia. Nozick argues that a
minimal state, and only a minimal state, is compatible with our having natural
rights. Here, I clarify the logic of Nozick’s strategy and show that his attempt
to justify the state fails at every step. A central issue is that Nozick implicitly
adopts a restricted, rather than absolute or even bounded absolute, conception
of natural rights. I argue that the nature of Nozick’s failure should make
natural rights theorists doubt that any state is justified. My discussion also
clarifies the historical background to Nozick’s work and explains his later

(apparent?) turn away from libertarianism.

A state is any organization that claims and exercises a monopoly on central
uses of coercive force over a broad geographic area.” The state is a modern
invention. For most of human history, there was no state, no government of
any kind. Today, states are nearly ubiquitous. Very few pieces of dry land on
Earth are unclaimed by any state.” The state now seems almost as inescapable
to us as water to a fish.

This is an open-access article distributed under the terms of the Creative Commons Attribution 4.0
International License (CCBY-4.0). View this license's legal deed at http://creativecommons.org/licenses/

by/4.0 and legal code at http://creativecommons.org/licenses/by/4.0/legalcode for more information.

a Jared Warren (jared1879@gmail.com) is an assistant professor of philosophy at Stanford University. Thanks to Ralf
Bader, Jennifer Burns, Ben Przybocki, and Douglas Stalker for comments. And special thanks to Eric Mack for nearly
nine thousand words (!) of commentary on an earlier version of this article. Presumably, this effort was fueled not
only by Eric's substantial kindness but also by his perhaps even more substantial disagreement with my Rothbard-
friendly analysis of Anarchy, State, and Utopia.

—

This is closely related to Weber’s well-known definition of the state as “a human community that (successfully) claims zhe monapoly of the
legitimate use of physical force within a given territory” (Weber 1946, 78). My main quibbles: (1) I wouldn’t identify a state as a “human
community” or even as a “community” but rather as an institution or an organization; (2) I think we should front-load the role of coercion
and its real but often implicit connection to force; (3) we should make explicit the vague requirement that the territory in question be
broad—otherwise, a private club’s monopoly on force in its private headquarters could make it count as a state; and (4) we should allow that
the monopoly is in certain specifiable respects less than complete, because a state might allow citizens some privacy and autonomy, enabling
one citizen to exercise coercive force against another without infringing the state’s claimed monopoly.

2 As of this writing (in early 2024), serious candidates for being truly stateless include Marie Byrd Land in Antarctica, the Bir Tawil triangle
between Egypt and Sudan, North Sentinel Island in the Bay of Bengal, and only a very few other places.
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The Background, Failure, and Aftermath of Nozick’s Attempt to Justify the State

Perhaps for this reason, the question of the state’s justification as such is very
far from mainstream concerns. The question of whether amy state is ever
justified is raised on/y by those interested in abstract political philosophy.

Different states claim different powers and issue and enforce different laws.
Some of these states are unjustified—we all agree on that. Suppose that
a given state is justified. It obviously does not follow from this that its
powers are unlimited. It does not even follow that citizens in its territory
have any special political obligation to obey the laws that it issues and
enforces—obligations arising from the political situation beyond any moral

. . . 3
and practical obligation related to the content of the laws themselves.

The fundamental question of political philosophy is whether any state is
justified. It is the question of whether a state can exist without thereby being
immoral in some fashion. By far the most impressive and influential modern
attempt to justify the state is in the first part of Robert Nozick’s (1974)
Anarchy, State, and Utopia. There, Nozick presents a complicated argument
attempting to justify the minimal (night watchman) state. He does not think
that any state with powers beyond the minimal state can be justified.

Nozick’s book is one of the most widely read and discussed works of
contemporary political philosophy, probably second only to John Rawls’s
(1971) A Theory of Justice." Despite this, the philosophical literature on
Nozick’s book has focused mainly on the second part, in which Nozick
critically discusses the theories of Rawls and others who argue for a more-
than-minimal state.” There’s an obvious reason for this. Most political
philosophers—and most philosophers—think it is obvious that even states far
more extensive than Nozick’s minimal state are justified.

In sharp contrast, from the start, Nozick’s attempt to justify the state received
significant attention in libertarian circles. In fact, in many respects, Nozick’s
discussion grew out of an in-progress debate between minarchism and
anarchism in libertarian political circles. I will explain this background history
before analyzing Nozick’s argument and arguing that it has two possible
readings and fails on both. I will also argue that Nozick’s failure casts
doubt on the compatibility of natural rights and the state, and that a clear
understanding of his attempt and its failure also sheds light on Nozick’s later
(apparent?) apostasy from libertarianism.

3 The very idea of special political obligations is puzzling. After presenting a comprehensive list of answers to the question of why we should
obey political authorities, Ayer quipped, “This is not, to my mind, a very impressive list of answers . . .” (Ayer 1967, 248). See Huemer
(2013) for extended arguments against political authority and obligation and Huemer and Layman (2022) for a book-length debate on the
topic.

4 There are many books and collections focused almost entirely on Anarchy, State, and Utopia—for a sampling of such works, see Paul (1981),
Wolff (1991), Lacey (2001), Schmidtz (2002), Bader (2010), Bader and Meadowcraft (2011), and Hunt (2015).

5 The third and final part of Nozick’s book, on utopia, has received even less attention; though see Bader (2010; 2011).
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The Historical Background to Anarchy, State, and Utopia

The crucial intellectual background to Nozick’s attempt to justify the state is
not found in academic political philosophy but rather in libertarian political
debates. To fully understand Nozick’s arguments, we need to understand this

background.

One of the largest intellectual influences on broadly libertarian circles in
the 1960s was the novelist Ayn Rand.’ Through her novels, assorted later
writings, and public lectures by her and her protégés—many organized
through the then-popular Natheniel Branden Institute from 1958 until
1968—Rand advocated for nonaggression, individualism, and a minimal
state.

Concurrently, there was growing anarchist opposition to Rand’s
“minarchist” position. This was a kind of right-wing anarchism that focused
on individualism and property rights, not the more traditional left-wing,
collectivist form of anarchism. The major figure among these “free-market
anarchists” or “anarcho-capitalists” was economist Murray Rothbard.”
During the 1950s, an informal libertarian group—the Circle Bastiat—formed
around Rothbard. This group interacted with and sometimes feuded with
the informal group around Rand—the Collective. Eventually, Rothbard and
other Circle members were excluded from interactions with the increasingly

cultlike Collective for being insufficiently deferential to Rand.’

Others were coming to anarchist conclusions at around the same time,
including the young Roy A. Childs Jr., who would become a central figure in
libertarian media until his early death in 1992. In 1969, the then twenty-year-
old Childs wrote an open letter to Ayn Rand, boldly beginning, “Dear Miss
Rand: The purpose of this letter is to convert you to free market anarchism”
(Childs 1994, 145). Childs’s central charge was direct: The existence of the
state is incompatible with Rand’s moral prohibition on the initiation of force.

6 Rand’s main influence on political thought, then and later, was through her novel A#las Shrugged (Rand 1957). For a biography of Rand
that focuses on her intellectual connections to American right-wing politics, broadly construed, see Burns (2009). See Doherty (2007) for
the main connections between Rand and the libertarian movement.

~

The anarcho-capitalist term is Rothbard’s, though it first appeared in print in Hess (1969). For Rothbard’s relevant works from this time
frame, see Rothbard (1973; 1974). Rothbard was influenced by earlier individualist anarchists such as Benjamin Tucker and Lysander
Spooner—see Martin (1970) and Doherty (2007)—who, unlike Rothbard, were skeptical of income and holdings that did not derive from
labor or production. I see in this division the seeds of a potentially useful distinction within individualist libertarianism between free-market
anarchism and capitalist anarchism, but in the remainder of this essay these positions will be treated together. (In response to this comment,
a referee for this journal noted that some of these seeds have started to ripen in the work of Gary Chartier, Sheldon Richman, and the “left
Rothbardianism” of Roderick Long and Cory Massimino—see the essays in DeStefano [2021].)

o

As one example, Bruce Goldberg—a member of the Circle Bastiat, a Princeton philosophy PhD student, and later a major influence on
Nozick—was expelled for telling Nathaniel Branden that Ralph Raico, not Rand, had been the most important intellectual influence on
him. See Rothbard (1987), Raico (2002), Doherty (2007), Burns (2009), and Heller (2009) for more on these historical events. I mean to be
providing historical context, not poisoning any wells—Rand’s bad behavior is irrelevant to the coherence of her minarchist position.
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The argument is simple but compelling. Suppose that a citizen judges it best
to use a service that competes with the state. Perhaps this citizen even sets the
service up himself. What is Rand’s minimal state to do? If the state uses its
might to shut down the service and enforce its monopoly, then it has initiated
force and is thus immoral and unjustified. If the state does not use aggression
to shut down the service but instead allows the alternative service to exist and
allows its citizens to patronize it, then it is not a state at all because it has
foregone its monopoly and is simply competing with alternatives in a free
market. Therefore, any supposed state is either unjust or not really a state at

all.

Even stated briskly, the tension is very difficult to deny. Rand’s response was
characteristic: She unsubscribed Childs from her newsletter without further
comment.” While the tone of Childs’s letter was a bit much, his arguments
warranted reflection. Several people who would later become influential free-
market anarchists—apparently including George H. Smith—were originally
won over to the anarchist cause by Childs’s letter.”” Rand’s closest followers
were not convinced, but anarchism was becoming more and more widely
accepted in the nascent libertarian movement.

According to the anarchist position of Rothbard and Childs, in the anarchist
state of nature the various services legitimately provided by the state are
instead provided by the free market. In this way, the coercive monopoly of the
state is avoided. Childs lays out the situation in his open letter: “We advocate
competing agencies of protection, defense, and retaliation; in short, we claim
that the free market can supply all of man’s needs—including the protection
and defense of his values. . .. We merely recognize protection, defense, and
retaliation for what they are: namely, scarce services, which, because they
are scarce, can be offered on a market at a price. We see it as immoral to
initiate force against another to prevent him from patronizing his own court
system, etc.” (Childs 1994, 152). Anyone familiar with Anarchy, State, and
Utopia will immediately recognize the connection between this and Nozick’s
discussion in part 1.

Influential anarchist libertarian books began to appear shortly before
Nozick’s book was published. In fiction, 1966 saw the appearance of The
Moon Is a Harsh Mistress, Robert A. Heinlein’s science fiction tale of

9 Rand would subsequently make occasional remarks in The Objectivist and other writings attacking right-wing anarchism, but to my
knowledge she never treated the position with any intellectual seriousness.

10 Though Bradford (1999) claims that by the time Childs’s open letter appeared, it was already common knowledge among objectivists that
objectivism entailed anarchism. Interestingly, Childs later moved back from anarchism to minarchism, but his reasons for doing so were

never published or, it seems, fully set out in any extant unpublished material.

11 George H. Smith tells of two private debates where Nathaniel and Barbara Branden—formerly the two most prominent objectivists after
Rand herself until they broke with Rand in 1968—argued for the minimal state against the anarchists Childs and Smith for a total of over
six hours at two meetings held in Barbara Branden’s Los Angeles apartment.
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libertarian revolution on a lunar colony.12 In nonfiction, the most notable
works were The Market for Liberty, by Linda and Morris Tannehill (1970),
and The Machinery of Freedom, by David Friedman (1973). In the early
1970s, anarchism was in the (libertarian) air. But Nozick rarely flags the
connection between his discussion and then-raging minarchist-versus-
anarchist debates. The central indication of it comes at the end of the
acknowledgments: “It was a long conversation about six years ago with
Murray Rothbard that stimulated my interest in individualist anarchist
theory. Even longer ago, arguments with Bruce Goldberg led me to take
libertarian views seriously enough to want to refute them, and so to pursue
the subject further. The result is before the reader” (Nozick 1974, xxv—xxvi).
In addition to having been a graduate student in Princeton’s philosophy
program with Nozick, Goldberg was also a member of Rothbard’s Circle
Bastiat. From all available information, his intellectual influence on Nozick
was significant (see Raico 2002).

With this background, it is unsurprising that Nozick starts from assumptions
shared by Rothbard, Childs, and other free-market anarchists of the early
1970s. The precise logic of his strategy will be discussed in the next section,
but it is already clear that Nozick was attempting to provide the detailed
minarchist response to the anarchist challenge that Rand and her followers
were unwilling or unable to provide.

In stark contrast, Nozick’s starting assumptions were not shared by most
academic political philosophers. Thomas Nagel (1975) famously described
Nozick’s approach as “libertarianism without foundations” to highlight the
fact that Nozick did not start from first principles to develop a theory of
natural rights. At first glance, this charge is unfair for two reasons. First,
Nozick does say several things that illuminate the natural rights he begins
with (see Bader 2010). Second, this criticism holds Nozick to an unreasonable
standard that orthodox political philosophers are themselves (rightly) never

held to.”

Nozick is attempting to justify the state while admitting natural rights.
Moreover, he is obviously attempting to provide a detailed response to the
claims by Rothbard, Childs, and other anarchists that natural rights are
inherently incompatible with the existence of the state. It is no wonder,
then, that orthodox political philosophers were often puzzled (and troubled)
by the first part of Nozick’s book, while libertarian anarchists immediately
recognized what Nozick was attempting. In 1977, the first ever issue of

12 Heinlein’s anarchist character Prof was based on the influential anarchist Robert LeFevre.

13 This rejection of Nozick’s account of natural rights in favor of some alternative account has been something like the mainstream reaction to
Nozick’s arguments. In addition to Nagel (1975), see Scanlon (1976), Scheffler (1976), and Thomson (1977). Relatedly, Singer (1975) allows
that Nozick’s conclusions may be warranted from within a rights-based framework but argues that this gives us reason to move to a
utilitarian framework of a kind that Nozick explicitly rejects. Below I will argue that the seeds of these moves are already found in Anarchy,
State, and Utopia itself.
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the Journal of Libertarian Studies featured replies to Nozick from many
prominent libertarian anarchists, including Rothbard, Childs, and Randy
Barnett.

The dependence of Nozick’s work on the libertarian thinking of the time has
been recognized before. Witness Jeftrey Paul’s (1981, 4-5) comment in his
introduction to the collection Reading Nozick: “His immediate predecessors
in libertarian social philosophy established the theoretical agenda for Nozick’s
own work. The American economist Murray Rothbard, for example, has in
the twentieth century revived Benjamin Tucker’s and Lysander Spooner’s
arguments for individualist anarchism. This American triumvirate is Nozick’s
invisible collective antagonist as he strives in the first part of Anarchy, State,
and Utopia to establish the propriety of the minimal state and its desirability
over its anarchist competitors.”14 As Paul noted, these and other antagonists
are largely “invisible” in Nozick’s main text—hence the need for the historical
context offered by this section. With this background now in place, let us, like
the anarchists of a half century ago, start evaluating Nozick’s bold attempt to
refute anarchism.

The Logic of Nozick’s Strategy

Nozick’s strategy is to start from a state-of-nature (anarchic) situation and
describe a process by which a minimal state could—or would?—come to be
without any rights violations. But it is unclear exactly what a just-so story like
this is supposed to prove.

The overall logic of Nozick’s strategy is one of the most puzzling aspects of
his attempt to justify the state. Nozick’s (1974, S) explicit statements about
his methodology are extremely brief and unsatisfying: “If one could show that
the state would be superior even to this most favored situation of anarchy, the
best that could realistically be hoped for, or would arise by a process involving
no morally impermissible steps, or would be an improvement if it arose, this
would provide a rationale for the state’s existence; it would justify the state.”
There are three disjuncts here, and it seems that Nozick thinks that any of
the three would suffice to justify the state 7% some sense. The disjunct that
Nozick seems to opt for in Anarchy, State, and Utopia is the middle one,
showing that, from a state of anarchy, the state would arise without any moral

. . . . . . .« . . . . 15
violations—in particular, without any individual’s rights being violated.

I say “seems to opt for” because Nozick’s story is extremely complex, and
when developing it, he isn’t always explicit about what he is claiming. At the
very least, he describes a process by which, he argues, a state cou/d arise from

14 However, a referee for this journal stressed to me that in footnote 335n4 Nozick does at least cite and very briefly discuss these authors.

15 It is very hard to see how Nozick’s first and third disjuncts would justify the state in a moral, as opposed to a merely practical, sense.
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anarchy by way of an invisible-hand process. But cox/d is weaker than would,
and the idea that Nozick was merely arguing that it is possible for a state to

be justified must be rejected.16

To see why, suppose that Nozick had been aiming to refute only the following
position:

Strong anarchism: Necessarily, the state is unjustified—that is,
in any possible situation the state in said situation is unjustified.

This is quite easy to refute, given the following principle:

Consent justification: Necessarily, an individual’s clearheaded
and informed consent to the operations of an institution justify
the operations of said institution with respect to the consenting
individual.

The idea of clearheaded and informed consent could stand some elaboration,
and there may be cases where it is indeterminate whether such consent
has been given.17 What is more, there is room for debate about whether
the operations justified by consent are restricted—can one consent to being
tortured or to being a slave? With these points noted, some version of this

principle is both extremely plausible and is accepted by both Nozick and his

. 18
anarchist opponents.

The essential point here is that we can sanction what would otherwise be
violations of our rights—moral boundary crossings—with clearheaded and
informed consent. This will be discussed further below, but, modulo the
murky issues already noted, it is something that virtually all natural-rights
theorists accept.

Now, consider a situation where all adults in a geographic area of claimed
state control offer clearheaded and informed consent to the state’s operations.
By consent justification, the state is justified in this situation. And since this
situation is obviously possible in every relevant sense, strong anarchism has

16 It is rejected in Bader (2017), for example. But political thinkers as different from each other as (moving from left to right) Wolff (1977),
Nagel (1975), and Rothbard (1977) have accepted this reading and thus argued that part 1 of Nozick’s book is irrelevant to the justification

of any actual state.

—
~

Lomasky (2005) interprets the criticisms of libertarianism in Rawls (1999) as implicitly arguing that true and morally relevant consent
cannot exist when the parties to the agreement stand in certain kinds of asymmetrical power relations. There are a number of ways to
develop this objection to make problems for the so-called voluntaryism assumed by most libertarians.

18 It is worth noting that libertarians typically do not unrestrictedly accept related principles concerning merely hypothetical consent. See
Huemer (2013) and Schmidtz (1990) for critical discussions of attempted justifications of the state based on merely hypothetical consent.
The more general moral relevance of merely hypothetical consent faces significant challenges, as is seen by considering certain unconsented-
to medical procedures, sexual coercion, etc. The essential point is that even if some restricted form of a principle allowing justification
through merely hypothetical consent is acceptable to libertarians, such a principle will almost certainly be far too weak to justify the state in
the face of actual nonconsent to state operations. As will briefly be discussed later, cases where hypothetical consent is relevant are generally
cases where it is impossible to give explicit consent.
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been refuted. Voila. Notice too that this same argument will also justify a
state that is far more than minimal unless severe constraints are added to the
consent justification principle.

If Nozick’s aim was only to refute strong anarchism, he didn’t need the
complex just-so story he lays out in his book. So, we might argue, appealing to
a form of charity, that Nozick was not merely trying to show that it is possible
for a state to be justified but perhaps had a different modal conclusion in his
sights. For instance, he might instead have been targeting

Moderate anarchism: Necessarily, a state is unjustified in any
possible situation in which relevant consent to that state’s
operation is not universal in its geographic area.

Consent is relevant when, absent the consent, the state’s operations would
involve rights violations. There is obviously no argument against moderate
anarchism from consent justification and universal consent hypotheticals.
To argue against moderate anarchism instead requires a hypothetical where
the state is justified without there being universal consent in the hypothetical
situation. And unlike strong anarchism, moderate anarchism is a position
that real-world anarchists—including the libertarian anarchists in Nozick’s
orbit—actually accepted.

Refuting moderate anarchism would be a significant accomplishment,
showing that at least some states are not znherently unjustified absent
universal consent. But although significant, it would still be a merely modal
result, establishing only that there are possible situations in which a minimal
state is justified, not that any actual state—even if minimal—is justified. That
is, it does not establish any version of

| Archism: A state of kind X is justified in our actual situation.

Moreover, read most naturally, Nozick’s strategy could at best establish only
that a minimal state would be justified 7f it arose without any morally
impermissible steps. But this does not even suffice to establish that a minimal
state would be justified after a minarchist takeover. This problem led Murray
Rothbard (1977) to dismiss the relevance of Nozick’s argument and to quip
that, by his own lights, Nozick should argue for anarchy since anarchy is
apparently a required preliminary situation for any justified minimal state.

Given the frustrating lack of details Nozick provides about the overall logic
of his strategy, this reaction is understandable. However, as the preceding
Nozick quote suggests, Rothbard has the counterfactual portion of Nozick’s
strategy wrong. Nozick implicitly accepts a would-to-actuality principle that
I make explicit as follows:
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Counterfactual justification: If a state would have arisen out
of the state of nature without any morally impermissible steps,
then that state is justified in our actual situation.

This principle connects Nozick’s hypothetical reasoning to actuality. Nozick
himself does not formulate this principle or anything like it, outside of the
disjunct in the passage quoted above. The counterfactual logic of Nozick’s

strategy was first clearly highlighted by Ralf Bader (2017).

Bader argues that Nozick was trying to determine what would have happened
in the nearest possible world without any morally impermissible steps—that
is, without any rights violations. This is impossible to determine in precise
detail, but Bader argues that, with respect to the state, all that is relevant
is which znstitutions would have arisen in the nearest counterfactual world
without rights violations. The institutions that would have come about if
no rights had been violated are actually justified—that is, justified in reality,
not just in the counterfactual situation, by something like counterfactual

justiﬁcation.19

Bader believes that this explains the invisible-hand approach Nozick takes as
well as why Nozick privileges the minimal state—both moves are to ensure
that the described situation is as close to reality as possible. Worlds with
more overt mechanisms, or with more extensive states, are not as similar to
reality, in the relevant sense, as worlds where a minimal state arises through
an invisible-hand process.

This connects Nozick’s justification of the state to the principles of
rectification in his well-known (perhaps infamous) entitlement-based theory
of justice. Principles of rectification concern what is to be done when rights
are violated. All of us, not just libertarians, recognize that what would have
happened absent rights violations is relevant to this issue. If you steal my
car, rectifying things would presumably involve returning the car to me, if
possible. This is because absent your violation of my property rights via theft,
the car would have remained in my possession.

Institutional injustices are rectified when our actual institutions match the
institutions that would have arisen in the situation most similar to reality
in which no rights were violated. Thus, in arguing about what wox/d have
happened absent rights violations, Nozick is also saying something relevant
to what should happen, in actuality, in terms of state institutions. There are
some technical questions about the precise implementation of this strategy,

but here they can be left to one side.”

19 The name and statement of the principle is mine, but I think Bader would accept it or a closely related principle.

20 These technical issues include (1) the possibility of unviolated rights being noncompossible, (2) the metaphysical or moral impossibility of
rectification in many cases, and (3) issues of transworld identity and the like, especially as related to point (2). (1) is generally not an issue for
those with negative conceptions of rights, but (2) and (3) are. Suppose there occurs a sexual assault from which a child is conceived and
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Given all this, there are two reasonable readings of Nozick’s argument for the
state:

The weak reading: Nozick’s goal is to refute moderate
anarchism by showing that 2 minimal state could be justiﬁed
without universal consent.

The strong reading: Nozick’s goal is to establish minimal
state archism (archism for a minimal state) using
counterfactual justification by showing that a minimal state
would have arisen out of the state of nature without any
morally impermissible steps.

Given Nozick’s lack of explicitness, I am not sure that he was clearly opting
for one over the other. Ultimately, it does not matter which of these
strategies, if either, Nozick himself intended. What matters is only whether
his attempt to justify the state succeeds on either reading.

Nozick’s Attempt to Justify the State

With its argumentative logic now clarified, let’s go over Nozick’s hypothetical
story. He starts by assuming a state of nature. Despite this starting point,
Nozick’s approach is far from common Hobbesian practical arguments
against the desirability of the state of nature. This is likely partially because
libertarian anarchists had already convinced Nozick that the case against
anarchy was not that easy.

From this starting position, Nozick attempts to show that the minimal
state would—and therefore could—come to be without any rights violations,
even in the absence of universal consent. This hypothetical progression from
anarchy to the minimal state can be usefully broken into three distinct stages.

Stage 1: From the state of nature, various general protection agencies form
that sell rights protection and enforcement to clients.

Stage 2: In a given geographic area, either one of the protection agencies
formed at stage 1 eventually becomes dominant by successfully out-battling
the other protection agencies or an allied federation of protection agencies
emerges, turning the allied agencies into a de facto dominant agency. Either
case effectively results in a single dominant agency in each given geographic
area. These two cases can be treated in the same manner, and Nozick’s
terminology freely switches between dominant agency and dominant
association throughout his discussion.

brought to term. Had the rights violation not happened, the child would not exist, but we cannot morally kill the resulting adult to rectify
the original rights violation. Bader (2017) argues that for Nozick’s purposes, we can rest content with relative principles and stipulate that
the antecedents of the counterfactuals concern only rectifiable rights.
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Stage 3: The dominant agency in an area shields its clients from risky rights
enforcement procedures, thus denying nonclients the ability to freely choose
their own enforcement procedures in disputes with clients of the dominant
agency. To avoid rights violations, the dominant agency also compensates
these nonclients for this restriction on their enforcement options by offering
the agency’s services to them, possibly at a reduced rate.

Through stage 2 and the start of stage 3, we have what Nozick calls an
ultraminimal state—a powerful organization that does not approach
universal coverage for all citizen candidates in its geographic area. After stage
3, the dominant agency will have moved from this to a minimal state by
extending its protections to some nonclients—that is, to some potential
clients in its geographic area who do not initially consent to becoming its

. 21
clients.

This would extend the dominant agency’s coverage beyond its client base, but
the coverage does not extend to all disputing parties in its geographic area.
Nozick (1974, 109-110) argues that this does not disqualify the dominant
agency from being a state: “The dominant protective agency’s domain does
not extend to quarrels of nonclients among themselves. . .. This does not
show that the dominant protective association is not a state. A state, too,
could abstain from disputes where all concerned parties chose to opt out
of the state’s apparatus. . .. And shouldn’t (and mustn’t) each state allow
that option to its citizens?” Despite this claim, we might think this opens
the door to the counterargument that Nozick’s minimal state is not actually
a state, since the state’s claimed monopoly on force might, pace Nozick,
require interference in at least some violent disputes between nonclients. The
problem becomes even more acute when it is noticed that Nozick, at least
in passing, suggests that even nonclients in disputes with clients might refuse
and thus be denied the dominant agency’s services. These points are worth
keeping in mind, but Nozick’s position is broadly in keeping with standard
definitions of the state, so let us grant it for the sake of argument.

Nozick (1974, 108) ultimately argues that after stage 3, the dominant agency
exercises something close to a de facto monopoly on force in its geographic
area: “Since the dominant protective association judges its own procedures
to be both reliable and fair, and believes this to be generally known, it
will not allow anyone to defend against them; that is, it will punish anyone
who does so. The dominant protective association will act freely on its own
understanding of the situation, whereas no one else will be able to do so
with impunity. Although no monopoly is claimed, the dominant agency does

21 At this point, some might refuse the minimal state’s compensation, and Nozick is aware of this (see his brief comment on 113). But, as I
will discuss later, this raises further problems for his position. Additionally, Nozick believes that compensation is owed only to those who are
disadvantaged by the dominant protective agency’s prohibition. Again, I will argue that this raises additional problems for Nozick. Thanks
to Eric Mack on both of these points, though he does not agree with me that these are problematic moves for Nozick to make.
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occupy a unique position by virtue of its power. It, and it alone, enforces
prohibitions on others’ procedures of justice, as it sees fit.” If all this is
correct, then even the prima facie persuasiveness of Nozick’s attempt hangs
on whether all his steps are morally permissible.

Given the ethical assumptions shared by almost all libertarians, including
both Nozick and his anarchist opponents, this reduces to the question of
whether anyone’s natural rights are violated at any of Nozick’s three stages.
The main potential weak point comes at stage 3. In prohibiting nonclients
from choosing their own enforcement procedures in disputes with clients, the
dominant agency seems to be flagrantly violating their rights.

Nozick is aware that this is the crucial point in his argument, so he spends
virtually the entirety of chapter 4 discussing the issue and the entirety of
chapter 5 applying his conclusions. He argues for principles of risk and
compensation that together ensure that no rights are violated through stage
3. He believes that issues of risk (even including fear of risky activity) need
special treatment in the natural-rights tradition: “Actions that risk crossing
another’s boundary pose serious problems for a natural-rights position”
(Nozick 1974, 74). He ultimately argues on several related grounds—one
based in the claim that we have procedural rights not to subject ourselves
to unreliable arbitration procedures. The clients of the dominant agency
have transferred these procedural rights to the dominant agency so that the
dominant agency can protect its clients’ rights by shielding them from risky
procedures.

His discussion does not dwell on it, but Nozick requires something stronger
than this. The dominant agency has the right to protect its clients from
procedures that are believed to be risky or even not known not to be risky. In
other words, Nozick must apply protection of these transferred rights in an
internalist rather than an externalist fashion, or else his hypothetical story
would stall on which procedures were actually risky.

If things were left there, protecting the procedural rights of clients would
require violating the rights of nonclients, and we would simply have an
unavoidable conflict of rights. But Nozick argues that in certain
circumstances, compensation for a loss serves not to simply redress what
would otherwise be a rights violation but 2o make it the case that no rights
violation has taken place. As you might suspect, this is the crucial point in the
argument.

Nozick (1974, 57) clarifies the crucial notion of compensation: “Something
fully compensates a person for a loss if and only if it makes him no worse
off than he would otherwise have been.” This requires that there be some
facts, and some way of accessing said facts, about how “worse oft” a person
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is made by some interaction. As we’ll see, this is another point that many
anarchists—particularly those influenced by Austrian economic theory—are
skeptical about.

Nozick (1974, 87) explicitly admits that he has no exact statement to offer
of the principles he is appealing to at this crucial step in his justification
of the state: “Nor need we state the principle exactly. We need only claim
the correctness of some principles, such as the principle of compensation,
requiring those imposing a prohibition on risky activities to compensate
those disadvantaged through having those risky activities prohibited to them.
I am not completely comfortable presenting and later using a principle whose
details have not been worked out fully, even though the undeveloped aspects
of the principle do not appear to be relevant to the issues upon which
we shall wield it.” Sometimes, those who wish to impose risky procedures,
but are prohibited from doing so, are disadvantaged by the prohibition.
If they are compensated for these disadvantages, then there has been no
rights violation by the prohibiting party. Nozick (1974, 102-3) thinks this
leads to the following situation: “This dominant protective association will
prohibit anyone from applying to its members any procedure about which
insufficient information is available as to its reliability and fairness. It also
will prohibit anyone from applying to its members an unreliable or unfair
procedure; which means, since tbey are applying the principle and have the
muscle to do so, that others are prohibited from applying to the protective
association’s members any procedure the protective association deems unfair
or unreliable.” The crucial question at this point is what compensation is
offered to these disadvantaged parties.

Nozick’s (1974, 112-13) answer—the answer that moves us from the
ultraminimal state to the minimal state—is that these parties are compensated
with an offer of the protection agency’s own services, in some cases at
a below-market rate: “Thus the dominant protective agency must supply
the independents—that is, everyone it prohibits from self-help enforcement
against its clients on the grounds that their procedures of enforcement are
unreliable or unfair—with protective services against its clients; it may have
to provide some persons services for a fee that is less than the price of these
services.” In this way, the ultraminimal state extends to a minimal state by
providing services to nonclients in its geographic area. As I mentioned in
passing, Nozick briefly allows that some may refuse this compensation. He
seems to believe that, in this situation, even a refused offer of compensation
for a loss means there was no rights violation.

If all this works—a big if'—Nozick has taken us from a state of nature
to the state with no morally impermissible steps. We have an organization
that exercises something close to a de facto monopoly on force within its
geographic area, extending its services even to many who did not initially
consent to receiving them.
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Given the conclusions of the previous section, there are two relevant ways to
understand each of Nozick’s stages. According to the weak reading, we need
only that each stage conld happen. According to the strong reading, we need
that each stage would happen. If each of Nozick’s stages can be defended on
either of these readings, we have a significant antianarchist conclusion. And
if it can be defended under the strong reading, we would have a legitimate
justification of the (minimal) state.

Problems with Nozick’s Attempt

I have broken Nozick’s strategy into three stages with two distinct readings of
each stage. Let us go stage by stage and reading by reading. When we do, we
will see that the challenges are—to understate things—severe.

Stage 1 is fairly solid on the weak reading—things could have developed
in that direction. But stage 1 is highly questionable on the strong reading
since it requires that things woxld have developed in this direction in the most
similar nonactual situation without rights violations. Some have countered
that nothing like Nozick’s one-stop-shopping protection agencies would
form from the state of nature.” It seems much more plausible that various
more specialized protection services would be offered and that protection
packages would be bundled together, which is what we actually see in private
security and other markets for protection and insurance.

Stage 2 also seems solid on the weak reading. A single protection agency
could come to dominate in each geographic area, and this does not seem
to inherently involve rights violations.” But again, on the strong reading,
this step is doubtful. Murray Rothbard (1977, 48) comments: “The Nozick
contention that a dominant agency would develop in each geographical
are, then, is an example of an illegitimate a priori attempt to decide what
the free market would do, and it is an attempt that flies in the face of
concrete historical and institutional knowledge. Certainly, a dominant agency
could conceivably emerge in a particular geographic area, but it is not very
likely.” Rather than a single dominant agency arising, various stalemates
and stable markets would be more likely.24 What is worse, Nozick’s claim
that a federation or agreement of various agencies to cooperate counts as a
monopoly is simply an abuse of language. As Childs (1977) quipped, we
might as well say that all farmers in the world together have a monopoly on
food production—this is simply not what the word monopoly means.

22 For a good discussion on this, see Rothbard (1977).

23 One might try to argue that when a protection agency rises to dominance, it inherently violates the procedural rights of people in its
geographic area, but this would involve various fine-grain and potentially dubious commitments about procedural rights. It might, however,
be plausible to make an ad hominem case against Nozick. Thanks to Ben Przybocki here.

24 There is a relevant discussion in sections 10.10 and 10.11 of Huemer (2013).
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Stages 1 and 2 of Nozick’s attempt succeed on the weak reading but not on
the strong reading, which already means that Nozick does not succeed in
establishing minimal state anarchism. Whether he succeeds in refuting even
moderate anarchism will depend on the success of stage 3 under the weak
reading.

Stage 3 is by far the most philosophically involved of Nozick’s stages. I will
argue that it fails even on the weak reading. The central problem is that
Nozick’s risk and compensation principles are highly dubious. These two
principles are at the very heart of Nozick’s strategy, and chapter 4—the most
analytically intricate chapter in the book—is entirely devoted to untangling
some of the background to these principles. Unsurprisingly, these discussions
have drawn the most fire from anarchist critics of Anarchy, State, and Utopia.

Especially worrying is that Nozick’s principles allow for prohibiting risky
procedures on the basis of fear. Murray Rothbard (1977, 49) comments:
“Once one can use force against someone because of his ‘risky’ activities, then
the sky is the limit, in short there is then virtually no limit to aggression
against the rights of others. Once we permit someone’s ‘fear’ of the ‘risky’
activities of others to lead to coercive action, then any tyranny becomes
justified, and Nozick’s ‘minimal’ state quickly becomes the ‘maximal’ State.”
Nozick allows the dominant protection agency to shield its clients from being
subject to procedures that it does not deem nonrisky, and in so doing he

.
allows far too much.”

There is also a sense in which he might allow far too little. For if a competing
agency advances a procedure that the dominant agency deems nonrisky, even
within Nozick’s framework, the dominant agency cannot shield its clients
from those alternative procedures. This puts pressure on the existence of
even a de facto monopoly on coercive force at stage 3. But let’s focus on
Rothbard’s criticism since, if correct, it would show that, even if Nozick’s
justification works, it allows far too much. Nozick allows coercive action
when we fear risky activities. Rothbard and other more traditional natural-
rights theorists believe that this would sanction almost anything.

How might Nozick respond to this charge? He might appeal to unavoidable
uncertainty and claim that we are a/ways merely weighing the probabilities.
According to this way of thinking, when someone points a gun at you, they
haven’t (yet) violated your rights. When you act to stop them, you are—he
might claim—acting on a version of the risk principle. The idea behind this
reply is for Nozick to argue that his differences with Rothbard are simply a
matter of degree and that we all face the question of which risks we will allow
ourselves to be subjected to.

25 Recall that here it is only the de facto monopoly of the dominant agency that differentiates its situation from that faced by nondominant
agencies and individuals. This might raise some further challenges for Nozick, but I won’t pursue the issue here.
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Something like this is probably the best that can be said in favor of Nozick,
but it is ultimately unconvincing. The first problem is that there is a real
difference between certainty of risk and uncertainty of risk. Nozick explicitly
allows the dominant agency to shield its client from procedures “about which
insufficient information is available as to its reliability and fairness.” So, it is
not just known risks that allow coercion. Nozick also allows coercion in cases
where the risks are unknown. When we consider the wide latitude this would
allow, it is difficult not to sympathize with Rothbard’s complaint.

The second problem is even more fundamental. Obviously, life involves
unavoidable epistemic uncertainties. I am not completely certain that the gun
the home-invading robber is pointing at me is real, that it is loaded even if
real, or that the safety is off even if it is both real and loaded. The problem
is that this kind of merely epistemic uncertainty does not speak in favor of
Nozick’s exceptions for risk.

There remains a difference in kind between actions that can be reasonably
judged as initiating boundary crossing (such as when the armed robber
attempts to enter my home) and actions that raise the probability of a
boundary being crossed (such as when a group of known robbers get together
for pizza).26 This is a bright line that is of crucial importance, and Nozick has
blurred it in an unacceptable way. The tightened-up version of Rothbard’s
charge is that there is no principled way of keeping Nozick’s allowances
for unconsented-to boundary crossings limited to the very few situations in
which he himself allows them in Anarchy, State, and Utopia.

What I am implicitly suggesting here is that much of what is covered by a
prohibition on risky behavior would be better covered by appealing to the
folk notion of an aggressive action and counting the initiation of an aggressive
action as thereby activating standard self-defense rights.27 Crucially, I don’t
think that we should attempt to define aggressive actions using a threshold

for the probability of boundary crossing.28

We have to be careful with terminology here. According to the Nozick-
inspired way of talking that I prefer, violence and coercion involve boundary
crossing. Rights protect boundaries and rights violations all involve boundary
crossings. This is not to say, however, that all boundary crossings are thereby

26 A related line is drawn by US law in viewing incitement to violence as unprotected speech. Of course, like many libertarians, I think this

particular line is in the wrong place.

27 This would cover the recent case involving Daniel Penny and Jordan Neely in New York City, where Neely, though unarmed, was verbally
threatening passengers on a subway train and acting erratically. Daniel Penny and several other passengers intervened to restrain Neely, and
Neely died while being restrained, presumably due to a choke hold that Penny had placed him in. Penny was charged with second-degree
manslaughter and negligent homicide. The former charge was thrown out and Penny was acquitted of the latter charge. However, aggressive
action clauses would not obviously handle, for example, prohibitions on drunk driving and dangerous science experiments.

28 I'would even more strongly object to theories of rights that attempt to bring in goods and harms, and the probabilities thereof, such as
McCarthy’s (1997) approach. This kind of thinking is also used in McKerlie’s (1986) argument that natural-rights theories cannot
successfully make exceptions for risky actions.
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rights violations. We could say that, but it would introduce awkwardness
into this particular dialectic. It is better to say that clearheaded and informed
consent can sanction boundary crossings and that consented-to boundary
crossings are not rights violations. The remaining question left open by
this terminology is whether 4// unconsented-to boundary crossings are rights
violations. With a couple caveats that will be discussed below, Rothbard and
I say yes, while Nozick says 7o.

Eric Mack has suggested that the debate between anarchism and minarchism
can insightfully be described as a debate about when the state’s unavoidable
coercion is rights-violating (pers. comm., July 5, 2024). This description is
similar to my framing in terms of boundary crossings. The role of Nozick’s
exception principles for compensated risk is in sanctioning certain instances
of coercion—that is, unconsented-to boundary crossings.

I have argued that the risk principle is problematic, but the risk principle is
intertwined with the compensation principle. Nozick needs his compensation
principle to argue that the prohibitions the dominant protection agency
imposes on nonclients are not ultimately rights violations. Yet not only is
the compensation principle extremely problematic, but even if it could be
maintained, it would not vindicate the compensation that the dominant
protection agency offers. Both of these points have been made in the
literature. Let us take each in turn.

The compensation principle faces problems of general motivation as well as
problems of detailed formulation. The problems of general motivation turn
on the fact that once he has endorsed the compensation principle, Nozick has
effectively abandoned his starting idea of rights as side constraints. Here is one
statement of this point from a libertarian anarchist: “Compensation is not a
sufficient condition for justifying or permitting a violation of rights. Contrary
to Nozick’s principle of compensation, all violations of rights should be

prohibited. That’s what right means. The only way rights are abdicated is by

consent of the rights holder” (Barnett 1977, 20).” And here is one from a
nonlibertarian (left-wing) anarchist:

In short, Nozick’s real problem is that given his extremely
strong theory of individual rights, side constraints, and so forth,
he ought in all consistency to come to the conclusion that 7o
unconsented-to-boundary-crossings (z.e., rights violations) are
permissible, regardless of compensation. But that is a crazy
conclusion, as he realizes. If accepted, it would immobilize
us all, making us much like a bizarre gathering of morally
musclebound rights freaks, lovely to look at, but unable to lift

29 Eric Mack has objected (in a personal communication) that Barnett flagrantly begs the question against Nozick here, since the entire point
of the compensation principle is that the relevant actions are not rights violations. I will try to split the difference in this article.
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a finger for fear of encroaching on one another’s moral space.
So Nozick compromises. Of course, once he starts, only his
intuition, or the degree of his moral finickiness, tells him when
and where to stop, and how much pay in order to achieve
what a mathematically sophisticated Anglo-Saxon of the eighth
century might have called a discounted wergelt raising the tribe
to its previous indifference curve. (Wolff 1977, 17)

There is a sense in which this charge misreads Nozick. As I noted above,
Nozick does not agree that unconsented-to boundary crossings are inherently
rights violations. And his compensation principle emphatically does 7oz entail
that any apparent rights violation is washed away provided that compensation

. 30
is offered after the fact.

The idea is instead that in certain situations where there may be a risk of
boundary crossing, unconsented-to boundary crossings that mitigate those
potential risks do not themselves count as rights violations if compensation is
offered to those disadvantaged by the boundary crossing.

This clears Nozick on the letter of the charge but perhaps only on a
technicality. This issue is crucial, so let me belabor it. Nozick’s starting
picture is that rights are side constraints that place moral boundaries. Rights
violations involve boundary crossings. The uncompromising position is that
only a person’s consent morally allows the crossing of these boundaries:

Absolute rights: A person’s natural rights are moral
boundaries such that any unconsented-to boundary crossing
is morally wrong—only clearheaded and informed consent
morally sanctions boundary crossing.

As stated, this is a bit too uncompromising, even for those who stress the
crucial role of consent. I will note three qualifications accepted even by many
natural-rights theorists, mainly to set them aside.

The first concerns situations where consent is simply not possible. Our future
children cannot consent to being brought into existence. Despite this, it
would be strange to argue that having children is morally wrong because
it violates the rights of the child.” Likewise, 2 man who passes out on an
airplane did not give consent for the doctor in the seat next to his to touch
him in the attempt to save his life. Yet he surely would have given consent, if
he could have, at least in normal circumstances. These are the kinds of cases
in which an appeal to merely hypothetical consent is reasonable.

30 More general compensation principles, however, have been adopted in the subsequent literature on rights. For example, Steiner (2006) uses
compensation to square conscription with the strong rights generated by self-ownership against some of Cohen’s (1995) claims.

31 This case is complicated by the fact that, at the time before conception, the being whose rights are potentially being violated does not yet
exist. This issue, and many others related to antinatalism, is discussed in Benatar (2006).
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The second qualification concerns cases of imminent catastrophe. Professor
Evil designs a machine that will destroy reality at the press of a button.
Can we allow him this power? Natural-rights theorists disagree on whether
exceptions should be made for such cases. Nozick (1974, 30) explicitly punts
on the issue in Anarchy, State, and Utopia: “The question of whether these
side constraints are absolute, or whether they may be violated in order to
avoid catastrophic moral horror, and if the latter, what the resulting structure
might look like, is one I hope largely to avoid.”

The third, somewhat related, qualification concerns cases where a minor
rights violation staves oft a major rights violation. Perhaps when the axe
murderer is chasing me, my only path to escape involves cutting slightly across
your property line and thus violating your property rights.

I think that virtually every natural-rights theorist recognizes the need for
qualifications of the first type, but there is disagreement on qualifications
of the second and third types. Here, let us focus on a bounded principle of
absolute rights, saying that within certain bounds rights are absolute, by
making all three of these qualifications explicit:

Bounded absolute rights: A person’s natural rights are moral
boundaries such that any unconsented-to boundary crossing
is morally wrong if consent was possible, imminent moral
catastrophe does not loom, and the boundary crossing is not
done for the purpose of avoiding a different boundary crossing.

That is, what would otherwise be a morally objectionable unconsented-to
boundary crossing is possibly sanctioned only by (1) hypothetical consent
when explicit consent is impossible, (2) imminent moral catastrophe, and (3)
avoidance of other unconsented-to boundary crossings. This is not a principle
that I myself endorse, since I am skeptical of clause (3) and at least somewhat
skeptical of clause (1).” However, I include these clauses to exclude some
irrelevant edge cases from the discussion to follow.

Nozick explicitly departs even from bounded absolute rights. As Wolff
notes in the preceding quote, Nozick realizes that absolute rights, and even
bounded absolute rights, make the state, by its nature, unjustified. So, he
compromises, and this compromise leads him to something like:

Restricted rights: There are additional situations that morally
sanction unconsented-to boundary crossings, beyond the
exceptions set out in bounded absolute rights.

32 Please keep in mind my earlier move of using the concept of an aggressive action sanctioning self-defense to do much of the work that
would be done by prohibitions of risky actions. I believe that this allows us to cover much of what would be covered by (2)—killing a mad
scientist to save the world is okay, but torturing an innocent child to save the world from Martian blackmailers is not.
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In short, Nozick allows additional exceptions to our natural rights. This is
what is packaged together in his risk and compensation principles. I call them
together exception principles since they offer an exception to our natural rights,
even within the boundaries within which virtually all other natural-rights
theorists see our rights as absolute.

For anarchists, this is the point at which the serpent enters Eden. When
natural-rights libertarians claim that the state is inherently immoral, they are
invoking at least bounded absolute rights, not restricted rights. And as
the Barnett quote above illustrates, for many libertarians, the very meaning of
rights requires invoking bounded absolute rights, and maybe even absolute
rights, but certainly not restricted rights. Nozick opposes this trend, and
once again the issue is not that he is committed to moral boundaries being
overridden by broadly external factors, such as catastrophic moral
consequences. It is instead internal factors that allow boundary
crossings—that is, factors based on Nozick’s analysis of risk and

. 33
compensatlon.

Nozick’s exception principles depart from the bulk of the natural-rights
tradition by applying to activities that, though not aggressive actions in any
sense, pose a risk of boundary crossing.34 In special circumstances such as
these, Nozick claims that the boundary crossings do not violate rights if
just compensation is offered. There is definitely tension here. By requiring
compensation for those who are disadvantaged, Nozick seems to implicitly
recognize that something morally questionable has happened. For all these
reasons, his move to restricted rights marks a significant departure from the

. .« . 35
standard natural-rights tradition.

The problems with this are analogous to the problems with consequentialist
accounts of rights. Once we morally sanction unconsented-to boundary
crossings within the normal bounds where rights are typically seen as
absolute, rights then play a different role in our ethical thinking. Such
“rights” no longer put up moral boundaries that can only be crossed without
wrongdoing when there is informed consent. Now, we and the dominant
protection agency acting in our stead are allowed to coerce others in certain
circumstances. Unlike Rothbard, Childs, Barnett, and most other
individualist anarchists, Nozick rejects even bounded absolute rights in
favor of restricted rights and thereby morally sanctions certain

33 Thanks to Ralf Bader here.

34 After Nozick, it became more common for rights theorists to endorse a right against being exposed to risks of harm. For examples, see
Thomson (1990), McCarthy (1997), and Song (2019). These approaches are significantly more of a departure from a strict absolute rights
position than Nozick’s.

35 Related points are made by Mack (1981; 2011) concerning how Nozick tacitly moves from a conception of rights as boundaries to a
conception of rights as liabilities. In fact, Mack has noted (in a personal communication) that Nozick starts his book thinking of rights as
boundaries but in chapter 4 assumes they are liabilities. Mack suggests that we might instead see Nozick as starting from rights as liabilities
but arguing for rights as boundaries in the majority of situations.
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unconsented-to boundary crossings. This is necessary for any natural-rights
justification of the state, since many of us do not consent to the activities of
the state.

The end of Wolff’s quote from above brings us from these general problems
to problems of detail. Nozick has to assume that there are facts about what
counts as just compensation for a given boundary crossing. These are facts
that are, by their nature, not determined by actual or possible free-market
exchanges. The whole point is that there is no consent but there must still
be some kind of just price for adequate compensation. As Wolff indicates
above, Nozick appeals to the tool of indifference curves. Rothbard calls this

. . . . 36 . . . .
“pretentious,” and indeed it is.” Moreover, it is also potentially dubious.
Barnett comments:

This “just price” fallacy permeates the whole of Nozick’s
discussion of “compensation.” It confuses the morally
permissible exchange for the penalty for violating a right which
is compensation. If someone violates another’s rights, the victim
is entitled to compensation to make up for the transgression.
This simply means he is entitled to what was taken from him.
We don’t pretend that money is the equivalent or even “fair
price” for the loss of life or limb. We say only that some attempt
must be made to restore to that victim what was taken from
him as far as humanly possible. The crucial distinction here is
while voluntarily paying a purchase price makes an exchange
permissible, compensation does not make an aggression
permissible or justified. (Barnett 1977, 20)

Let’s ignore Barnett’s apparent suggestion that Nozick always and everywhere
allows compensation to smooth over what would otherwise be a rights
violation. As I have stressed, he does not. He instead allows this only in
certain situations—those involving certain kinds of unacceptable risk.

If the cleaned-up version of Barnett’s criticism works, it works even if we
follow Nozick in accepting restricted rights. Thus refined, the criticism
is simply that Nozick’s additional exception situations are ill-defined in
requiring an incoherent and market-independent notion of a just price. There
are various theories of value and price that might allow for a coherent
definition of a just price absent free consent, but few if any of them are
appealing to libertarians. Things are worse than that, for, as we saw above,
Nozick counts offered compensation as just even when it is clearbeadedly and
explicitly refused. It is fair to say that, at the very least, Nozick’s principle of
compensation is saddled with problematic theoretical baggage.

36 See also Nozick’s (1974) discussion of blackmail and unproductive exchanges in chapter 4.
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Finally, even if we assume that the idea of a just price not determined by
the market is in good standing, the compensation that Nozick’s dominant
protection agency offers is absurd. Roy Childs (1977, 27) comments: “What
is he willing to offer us as compensation for being so prohibited? He is
generous to a fault. He will give us nothing less than #he State. Should one
wish to reject this admittedly generous offer, it would be responded that he
cannot reject it. It is foisted upon one whether one likes it or not, whether
one is willing to accept the State as compensation or not.”

This is not strictly accurate—as noted above, Nozick seems, in passing, to

allow that some nonclients may refuse the offer of reduced-rate services.”
Nozick is forced to say that when the state crosses your boundaries and makes
you an offer that is in fact just compensation, then it has not violated your
rights even if you disagree that the compensation is just and refuse the offer.

There are also practical considerations that threaten to undo the entire
counterfactual supposition. What happens once the dominant agency offers
its services at below-market rates to initial holdouts? Nozick briefly claims
that this would not decrease the appeal of the dominant agency’s services,
but this is doubtful. Nozick has, in effect, provided an incentive for holding
out to get a lower rate. Presumably, this would make being an initial client
less desirable. The costs incurred by offering holdouts services at a below-
market rate might also require the agency to raise the price for clients. Clients
might quit in protest or in an attempt to get the services at the nonclient
rate. Or the raised price on clients might make room for successful market
competition. All these practical points undermine at least the strong reading
of stage 3 and possibly—depending on how powerful they ultimately
are—the weak reading as well.

Stage 3 is the crucial stage in Nozick’s construction, but it is riddled with
problems. It involves rejecting absolute rights and even bounded absolute
rights in favor of restricted rights. It involves a version of the restricted
rights principle that assumes the coherence of a nonmarket notion of a just
price. It also involves an offer of compensation that is not just, even assuming
restricted rights and the coherence of Nozick’s just price exemption
principles—unless the just price is so secure that it can even trump an explicit
lack of consent. And finally, it is practically unstable even assuming solutions
to all the other problems we have canvassed.

To sum up, on the weak reading, Nozick’s approach succeeds at stages
1 and 2, but fails at stage 3. On the strong reading, his approach fails
at every stage. Thus, Nozick has neither refuted moderate anarchism nor
established minimal state anarchism. Moreover, because of the nature of

37 Thanks to Eric Mack here.
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the failure, especially at stage 3, there is no way to patch Nozick’s strategy
to refute moderate anarchism, to say nothing of establishing minimal state
anarchism.

This last point holds assuming, as most libertarian natural-rights theorists
do, that rights are absolute, not restricted. If we accept absolute rights or
even bounded absolute rights, then the state is unjustified. If a version of
restricted rights is endorsed instead, we face different problems. There is
a worry that Nozick’s exception situations are ad hoc and tailored to allow
only a minimal state. Even when so tailored, they arguably allow much more,
since it is hard to see how to keep the exception cases limited to those Nozick
envisions. Along this path, we will find a Nozick-style justification for a far

P 38
more than minimal state.

Even if all the other problems are set aside and ignored, the final stretch
of Nozick’s path is a razor’s edge for libertarians. Fall off one side, and
Nozick’s argument for the state completely breaks down. Fall oft the other,
and there is no way to keep the exceptions bottled up, and more and
more of the state’s would-be rights violations get excused. I believe the
logical situation here helps to answer a historical puzzle by shedding light
on Nozick’s final remarks on political philosophy—remarks that apparently
contain a somewhat puzzling recantation of his earlier libertarian position.

Nozick’s (Apparent?) Change of Mind

For many years after publishing Anarchy, State, and Utopia in 1974, Nozick
left political philosophy alone and even tried to distance himself from it,
writing in the introduction to 1997’s Socratic Puzzles that “it is disconcerting
to be known primarily for an early work. Others have identified me as a
‘political philosopher,” but I have never thought of myself in those terms. . . .
I have not responded to the sizable literature on Anarchy, State, and Utopia,
or followed it closely. I did not want to spend my life writing “The Son of
Anarchy, State, and Utopia,” “The Return of the Son of ..., etc.” (Nozick
1997, 1-2). It is hard not to sympathize with this.

In 1989, Nozick finally revisited political philosophy in print in an eleven-
page chapter in The Examined Life titled “The Zigzag of Politics,” in which
he explicitly abandons his earlier libertarian views. There is some general
awareness of this in the philosophical community, but rarely is it
acknowledged how completely he seemed to reject his earlier views.

Nozick’s (1989, 286-88) central statement of his new position is as follows:

38 Mack (2011) argues that Nozick’s principles allow a state that is slightly more than minimal—one that allows taxation—but that his
principles allow no more than this. For my part, I find Mack’s stopping point at least as difficult to defend as Nozick’s.
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Democratic institutions and the liberties coordinate with them
are not simply effective means toward controlling the powers
of government and directing these toward matters of joint
concern; they themselves express and symbolize, in a pointed
and official way, our equal human dignity, our autonomy and
powers of self-direction. . . . That symbolism is important to us.
Within the operation of democratic institutions, too, we want
expressions of the values that concern us and bind us together.
The libertarian position I once propounded now seems to me
seriously inadequate, in part because it did not fully knit the
humane considerations and joint cooperative activities it left
room for more closely into its fabric. It neglected symbolic
importance of an official political concern with issues or
problems, as a way of marking their importance or urgency, and
hence of expressing, intensifying, channeling, encouraging, and
validating our private actions and concerns toward them. . ..
The libertarian view looked solely at the purpose of
government, not at its meaning; hence, it took an unduly
narrow view of purpose, too.

The role of symbolic elements in rationality is something that Nozick later
explored more fully in his 1993 book The Nature of Rationality. In a
footnote appended to this passage, Nozick (1989, 287) specifies the
connection to his earlier position: “In these remarks I do not mean to be
working out an alternative theory to the one in Anarchy, State, and Utopia,
or to be maintaining as much of that theory as possible consistent with the
current material either; I am just indicating one major area—there may be
others—where that theory went wrong.” The position outlined there is very
difficult to make sense of, and there are few specifics in the chapter. At one
point, Nozick (288-89) discusses the symbolic value of social programs in
light of those who do not consent to funding them: “To be sure, this joint
public affirmation is not simply verbal; those spoken for may have to pay taxes
to help support the programs it involves. (That a fig leaf was created to cover
the shame of their unconcern does not mean that they do not have to help
pay for it.)” The symbolic value of certain joint public actions supposedly
justifies using taxation—that is, for libertarians, theft and partial slavery—to
fund them. Remember, this is Robert Nozick, supposed libertarian superhero,
writing this. This is extremely jarring, since this kind of talk, though standard
in progressive circles, is nearly unheard of among libertarians.

Nozick indicates some flexibility by making allowances for opting out of
policies morally objected to. His example involves public money going to
abortion. He notes that this leads to the problem—or potential problem—of
too many people opting out, so he suggests a S percent tax bonus going
toward other things could be paid by these holdouts—effectively, a monetary
penalty for sincere moral objections! Nozick does not discuss this or the
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obvious voluntaryist rejoinder that if there are too many opt-outs to
voluntarily pay for a policy, then the policy should go unimplemented. Later
in this brief chapter, Nozick even comes out in favor of civil rights laws
and restrictions on freedom of speech and association. What in the world

happened here?

A crucial clue comes when Nozick (1989, 291) briefly discusses whether these
policies involve rights violations: “It is not necessary to decide whether there
is a right to discriminate that gets overridden when such discrimination is
prevalent enough to constitute a significant burden to a group, or whether
there is no such right yet some rare discriminations are too trivial in their
effects to warrant a systematic legal interventions which too have their costs
and effects.” Here, he is essentially admitting that if many different factors
can override rights, then rights don’t matter at all—it isn’t even important to
determine whether there is a right that is being overridden.

In effect, Nozick is endorsing one of the central criticisms of his attempt to
justify the state—namely, that if rights can be overridden within standard
bounds, then rights don’t matter at all. It doesn’t even matter if they exist. If
we accept a Nozick-style principle of restricted rights instead of absolute
rights or bounded absolute rights, then it is very difficult to support a
non-ad hoc picture in which rights retain their central place in our moral

. . 39
theorizing.

If this is what you think about rights, then you are better described as
rejecting rights altogether. But even those who think this claim is too strong
must still admit that Nozick never endorsed the kind of absolute and
exceptionless rights that most libertarians endorse, even within reasonably
circumscribed limits.

In this section, I have quoted heavily from Nozick’s only late discussion
of political philosophy. This was necessary in order to illustrate how far he
diverged from his earlier libertarian position. But even in libertarian circles,
Nozick’s recantation is often dismissed by citing late interviews in which he
claimed to have moderated but not abandoned his libertarian views. The
most well-known example comes from a 2001 interview with Julian Sanchez.
When asked whether, in Nozick’s (2001a) book Invariances, he had gone
back to applying the label of “libertarian” to himself, Nozick (2001b) replied,
“Yes. But I never stopped self-applying. What I was really saying in 7he
Examined Life was that I was no longer as hardcore a libertarian as I had been
before. But the rumors of my deviation (or apostasy!) from libertarianism

39 Nozick (1989, 292) says something similar about justice.
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40 “ . . . o
were much exaggerated.”” Initially, this seems very difficult to credit, but I
think we have the pieces in place to dissolve the tension between this claim
and his apparent recantation.

After the influence of Goldberg, Nozick always considered himself to be a
libertarian. He did so because respect for personal rights and liberty remained
extremely important in his ethical and political thinking. Yet, even when
he wrote Anarchy, State, and Utopia, he did not view rights in the way
that most natural-rights theorists and most libertarian anarchists did. He
instead accepted a version of the restricted rights principle, with—he
believed—fairly constrained exception cases. But as his nonmainstream critics
on both the Left and the Right were quick to point out, once you restrict
rights in this fashion, it is hard to keep to a principled position.

Small differences in how we set the dials on acceptable risk and just
compensation will lead to vast differences in what is morally allowed. And
this sets up internal tensions between rights as boundaries and cost-benefit
analysis. These internal tensions ultimately destabilize the entire enterprise.
In the limit, rights become just one more thing thrown into a broader cost-
benefit analysis—and then, as Rothbard and his compatriots warned, the

sky’s the limit."

Seen from this perspective, the only real shift in Nozick’s thinking between
Anarchy, State, and Utopia in 1974 and Invariances in 2001 concerned the
extent of these exceptions and their ramifications for political philosophy. The
early Nozick tried to argue that the exceptions allowed a minimal state but
nothing else, while the later Nozick began to realize that his reasoning to
these exceptions could not be so tightly contained. And, as his values shifted
over the years, the porous boundaries imposed by so-called rights became a
feature, not a bug. This is not a substantial change of mind but instead the
chickens coming home to roost.

Whether the move from the Nozick of 1974 to the Nozick of 1989 and
2001 is seen as progress or regress depends on one’s point of view. From my
perspective, we have a story of libertarian paradise lost. Nozick might have
remained a libertarian the entire time, but if so, he moved from libertarian-
minarchist adjacent to anarcho-capitalism to something more like a classical
liberal who gives significant but limited weight to personal liberty.

40 See also Schmidtz (2024). As I can personally attest, if you express even vaguely libertarian views inside modern academia, you will be
targeted, punished, and—if at all possible—driven out completely.

41 Others have also argued that Nozick’s principles could have led him in a nonlibertarian direction. For instance, Lomasky (2005) argues that
Nozick’s historical entitlement theory of justice could have been used to argue for redistributing to a situation of complete equality, given
the impossibility of determining whether actual holdings are just or not.
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Past, Present, and Future

Nozick’s reputation in political circles is divided. Among mainstream and
predominantly left-wing academics, he is regarded as zhe libertarian thinker.”
But among actual libertarians, Nozick is not nearly as intellectually
influential.”” Moreover, the intellectual movements that were and remain
more influential among libertarians—Ayn Rand and the Objectivists, on
one hand, and Murray Rothbard and the Austrians, on the other—were
movements that Nozick had little sympathy for and criticized in print (see
Nozick 1971; 1977).

Though Nozick frames his discussion in terms of rights, he does not endorse
either of the popular proposed foundations for libertarian rights that crucially
include property rights—namely, the self-ownership theory and the labor-
mixing theory.44 These theories are usually developed to support some version
of absolute rights or at least bounded absolute rights. Of course, there are
serious questions about whether any such theory of rights can be successfully
defended.” There are also questions about whether any of these foundational
views support property rights of the kind that libertarians see as
foundational.” T am not endorsing any version of these theories here but
simply noting a crucial philosophical difference between Nozick and many
other libertarian thinkers.

Obviously, Nozick’s failure to justify the state does not conclusively show
that all related attempts will similarly fail, but the nature of his failure does
suggest this. To block the natural-rights case against the state, rights must
be weakened in some way. Statists are virtually forced to endorse some form
of restricted rights. Nozick made a mighty attempt to make restricted
rights palatable to traditional natural-rights theorists, but as we have seen,
his weakenings were almost universally rejected by natural-rights theorists on

. . . 47 . . . .
plausible and principled grounds.” Moreover, the early libertarian critics saw

42 This has sometimes been decried as a serious distortion. See Narveson (2005).
43 A significant portion of libertarians express something close to scorn for Nozick’s work and his role as “the” establishment libertarian.

44 Cohen (1995) centers his critical discussion of Nozick on self-ownership, despite the idea of self-ownership being largely absent from part I
of Anarchy, State, and Utopia. As a referee for this journal pointed out to me, it is briefly mentioned in part II, on 172. And Nozick himself
mocks the labor-mixing account with his example of pouring tomato juice into the ocean.

4

&

For a broad critical discussion, see Wenar (1998). Wenar endorses an account of rights—the vector-sum approach—that builds a strong
consequentialist element into the metatheory of rights assignments. Nozick obviously does not do anything like that explicitly, but it is
plausible that behind his rhetoric, he ultimately viewed rights in a similar way, at least by the time of The Examined Life. Mack (1981)
argues that Nozick’s thought about unproductive exchanges ultimately built a consequentialist aspect into his thinking about rights, which
would ultimately undercut his libertarian conclusions.

46 This is a point that divides standard right libertarians from so-called left libertarians—for example, see Otsuka (2003) and the essays in
Vallentyne and Steiner (2000). This position is somewhat related to the once influential views of Henry George (1879). The general
philosophical issue is also connected to the issue of Lockean provisos concerning whether and how property rights are affected by the
potential consequences for non-rights holders. On the right extreme are Rothbard and others who reject all provisos, and on the left
extreme are the left libertarians. In the middle, but much closer to the left, is Nozick. Also in the middle, but closer to the right, is the
sufficiency proviso position of Simmons (1992).

47 As my references throughout show, this rejection is not universal among libertarians. Ralf Bader and Eric Mack are prominent exceptions
among libertarian philosophers who substantially agree with Nozick.
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Nozick’s exception principles as already containing the seeds of a state far
more than minimal. Thus planted, those seeds eventually grew into the zigzag
of politics. Nozick’s beautiful gift to libertarians was, in the end, a Greek one
after all.
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